
 

 

 

 

 

 

 

 

                                    Cases  
 

ADVICELINE UPDATE: To assist members the AdviceLine has currently 
extended their services to include Saturday. 
Saturday hours are 9am – 5pm. 

Employment Court: One Case 

Defective redundancy process upheld by the Employment Court 

Ms Popkin was employed as a landscape artist by Innovative Landscapes (2015) Limited 
(Innovative Landscapes) for two and a half years before she was terminated on grounds 
of redundancy. Ms Popkin claimed she was unjustifiably dismissed. The Employment 
Relations Authority (the Authority) upheld her claim and awarded her one week’s 
wages and $15,000 by way of compensation under section 123(1)(c)(i) of the 
Employment Relations Act 2000 (the Act). Innovative Landscapes challenged this 
determination in the Employment Court (the Court). Mr McNoe, the company’s 
director, pursued two main arguments in support of the challenge. He argued that the 
remedies ordered by the Authority were excessive and that the termination was 
justified because of the company’s financial position.  

Ms Popkin started work with the company in 2015 and left in early 2018. There was 
evidence to suggest that the company was not doing well for some time and that staff, 
including Ms Popkin, were aware of this. At a meeting on 14 February 2018, Ms Popkin 
met with Mr McNoe to discusses issues relating to the workload of various employees. 
However, Ms Popkin said that she had enough design work to carry on with. Ms Popkin 
claimed that Mr McNoe said he was looking at the possibility of closing the company 
and that he would discuss this with the rest of the company’s employees in the 
following week. On 19 February 2018, Ms Popkin heard from other employees that 
they had been told by Mr McNoe that the company would indeed be closing and that 
their positions would be made redundant. This prompted Ms Popkin to request a follow 
up meeting with Mr McNoe on 21 February 2018. During this meeting, Ms Popkin was 
told that notice of redundancy would be given the next day and her position be 
deemed redundant from 14 March 2018. She took notes of this meeting and recorded 
Mr McNoe’s advice that the notice period would begin on 22 February 2018. On 4 April 
2018, Ms Popkin raised a personal grievance for unjustified dismissal and lost wages as 
result of a defective redundancy process.  

Section 103A(2) of the Act provides that the test of justification is whether the 
employer’s actions, and how the employer acted, were what a fair and reasonable 
employer could have done in all of the circumstances at the time the dismissal or action 
occurred. Although there were genuine reasons for the termination of Ms Popkin’s 
employment, the procedure followed was fatally 
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flawed. Mr McNoe did not consult adequately, if at all, with Ms Popkin regarding the possibility of redundancy before the 
decision was made. He did not consider whether there were any alternatives to dismissal, failed to provide Ms Popkin 
with information to properly engage in a consultation process and did not consider her views with an open mind before 
making a decision.  

There was also failure to comply with clause 13.1 of the employment agreement which provided for notice of termination 
in writing. Mr McNoe argued that the provision had been satisfied because reference to the notice period was found in 
the Ms Popkin’s meeting notes at the meeting on 21 February 2018. The Court held that “written notice” meant written 
notice by or on behalf of the company, not verbal notice given in a meeting and then recorded by an affected employee in 
their own records. The Court agreed with the submission advanced on behalf of Ms Popkin that there was a failure to 
meet with the company’s obligations of good faith under section 4 of the Act. The company failed to actively engage with 
Ms Popkin as it was required to do under both the terms of the employment agreement that it had entered into with her, 
and in terms of its statutory obligations as an employer. The company’s procedural failings could not be described as 
minor.  

Mr McNoe submitted that the Authority’s award of $15,000 compensation for humiliation, loss of dignity and injury to 
feelings did not have regard to the financial situation of the company and was accordingly excessive. However, Ms Popkin 
experienced harm and it was evident that she felt stressed and uncertain in respect of what was happening with the 
business. The Court held that the financial capacity of an employer was not a consideration that was relevant to the 
exercise of the Court’s discretion. The challenge by Innovative Landscapes was dismissed. 

Popkin v Innovative Landscapes (2015) Limited [[2020] NZEmpC 40; 14/04/2020; Chief Judge Inglis] 

 

Employment Relations Authority: Four Cases  

Property maintenance worker found to be an independent contractor 

Mr Forde claimed that he was employed by Ms Kumar as a property caretaker and that he was unjustifiably dismissed. Ms 

Kumar claimed that Mr Forde was a contractor and therefore the Employment Relations Authority (the Authority) did not 

have jurisdiction to hear Mr Forde’s claim. The Authority did not receive evidence from Mr Forde and he did not attend 

the investigation meeting. The Authority proceeded using the evidence and submissions received from Ms Kumar.  

Section 6 of the Employment Relations Act 2000 contains the test for ascertaining whether a worker is an employee. The 

Authority is required to consider the real nature of the relationship taking into account the terms of any agreement, how 

the work was carried out in reality, any elements of control in the relationship, whether the worker was integrated into 

the business, whether the worker could be considered to be in business on their own account, industry practice and tax 

treatment on payments made. 

In May 2019, Ms Kumar spoke to Mr Forde about a property caretaker role for her Queenstown residence. Mr Forde had 

previous experience and his own equipment. He explained that he could complete the required maintenance work and 

other work he considered necessary for $40 per hour plus expenses, to be invoiced on a weekly basis. This arrangement 

was different to what Ms Kumar initially had in mind, but she believed Mr Forde was working in property maintenance 

and she would become one of his clients. The parties agreed for Mr Forde to be the property caretaker on that basis, but 

a written agreement was not completed. From this information, the Authority inferred a common intention that this was 

to be a contractor relationship.   

Mr Forde began work for Ms Kumar in May 2019 and invoiced Ms Kumar for the hours he worked. The invoices were 

initially issued by a company, Live24 New Zealand Limited (Live24), and included GST. Mr Forde was the sole shareholder 

and director of Live24. Mr Forde later invoiced Ms Kumar by sending emails itemising the hours worked and requesting 

payment.  

Due to a disagreement that arose over the work that was part of the arrangement, Ms Kumar proposed a reduction in the 

property maintenance work required, and in the rate offered. Mr Forde then claimed that he was an employee and that 
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Ms Kumar could not reduce his hours of work. Ms Kumar rejected this and reiterated her wish to use Mr Forde as a 

maintenance contractor, but on a reduced basis.  

The Authority concluded that the work undertaken by Mr Forde was done in a manner consistent with the original 

agreement. Mr Forde worked when it suited him. He invoiced Ms Kumar for the work, sometimes through his company 

and charging GST. All payments were made in response to invoices or requests for payment from Mr Forde. Ms Kumar 

never treated Mr Forde as an employee in terms of providing equipment or benefits under the Holidays Act 2003, nor did 

she deduct PAYE. There was nothing in the way the work was conducted that indicated the parties’ intentions changed 

from a contractor relationship to an employment relationship.  

The Authority held that Mr Forde’s considerable ability to control the what, how and when of the work to be done 

supported the conclusion that it was a contractor relationship. Further, the Authority noted that Mr Forde was only 

integrated so far as he did maintenance work on the house. Mr Forde was not required to wear a uniform or use 

particular equipment, he did not work directly with others, did not attend meetings with other workers or coordinate his 

work with them. The Authority stated that work alone is not enough to deem someone an employee, otherwise every 

contractor would be integrated into a business merely by the fact that they did some work for that business. The 

Authority concluded that Mr Forde was in business on his own account. He was undertaking other property maintenance 

work prior to working for Ms Kumar and he was free to continue with that. He operated through a company or at least 

appeared to do so, and he used his own equipment. These considerations supported a contractor relationship.  

The Authority determined that Mr Forde was operating as an independent contractor when he performed property 

maintenance work for Ms Kumar. The Authority therefore did not have jurisdiction to determine Mr Forde’s claims. The 

Authority ordered Mr Forde to pay Ms Kumar $4500 as contribution to her legal costs. 

Forde v Kumar [[2020] NZERA 154; 16/04/2020; P Keulen 

 

Employee awarded remedies for breach of settlement agreement 

Ms Ten and Syncronicity Limited (Syncronicity) entered into a record of settlement on 30 September 2019. Pursuant to 
that agreement, Syncronicity agreed to make various payments to Ms Ten. Ms Ten alleged Syncronicity had breached the 
record of settlement by failing to make payment of any of the amounts agreed. She sought a compliance order pursuant 
to sections 137 and 151 of the Employment Relations Act 2000 (the Act), interest and the imposition of a penalty.  

The Record of Settlement executed by both parties complied with the requirements of section 149 of the Act. Under the 
Record of Settlement, Ms Ten claimed that the sum of $8,640 was to be paid for outstanding wages owed to her for the 
period she was employed by Syncronicity. This was for the period between 28 March 2019 to 26 May 2019. Ms Ten 
claimed there was also holiday pay owed on this sum. By failing to pay the agreement amounts by the due date, the 
Employment Relations Authority (the Authority) confirmed that two clauses of the Record of Settlement had been 
breached.  

Section 149(4) of the Act states that a person who breaches an agreed term of settlement is liable to a penalty imposed 
by the Authority. Section 133A of the Act provides mandatory considerations for the Authority in determining an 
appropriate penalty, including whether the breach was intentional, inadvertent or negligent and the nature and extent of 
any loss or damaged suffered by the person in breach of the person involved in the breach. The Authority held that 
Syncronicity breached the record of settlement on two occasions. However, the Authority decided that the matters were 
sufficiently interrelated and dealt with them as one breach. The maximum total penalty available in respect of the breach 
was $20,000.  

The nature of the breach was deemed to be serious. The record of settlement enabled Syncronicity to gain an extension 
of payment of wages and holiday pay that ought to have been paid on the dates they were due. Email correspondence 
showed Ms Ten made numerous demands for payment when Syncronicity breached the Record of Settlement. The 
Authority held that the failure to pay in the circumstances was intentional. There were no steps made by Syncronicity to 
mitigate its breach despite making promises on numerous occasions after the execution of the Record of Settlement. 
Penalties are set at high levels to deter employers from breaching section 149 settlement agreements. In this case, the 
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Authority did not want to penalise Syncronicity so heavily that it was unable to continue to operate. Taking that into 
account, the Authority ordered Syncronicity to pay a sum of $3000 for its breach within 28 days of the determination.  

The Authority considered it appropriate to make a compliance order under section 137 of the Act. A compliance order is 
necessary to prevent further non-observance of, or non-compliance with, the breached clauses of the Record of 
Settlement. Syncronicity was ordered to comply with the Record of Settlement by paying $14,331.20 for the combined 
breaches. A failure to comply with an order may provide a basis for an application to be made by Ms Ten to the 
Employment Court (the Court) for enforcement of the order. Under section 140 of the Act, where the Court is satisfied 
that any person has failed to comply with a compliance order made under section 137, the Court may order remedies. 
This can include imprisonment not exceeding three months, and/or a fine not exceeding $40,000 and/or the seizure of 
property and for the proceedings of the sale to be distributed to the person enforcing the Authority’s order.  

It was deemed appropriate that Syncronicity pay interest on the monies it agreed to pay Ms Ten. Ms Ten was also entitled 
to an order for a contribution towards her cost of representation and for reasonable disbursements associated with the 
bringing of her claim to the Authority. A sum of $821.56 was ordered to be made within 14 days of the determination.    

Ten v Syncronicity Limited [[2020] NZERA 188; 08/05/2020; J Trotman] 

 

Reinstatement application denied 

Mr Smith was employed by Fletcher Concrete and Infrastructure Ltd (Fletcher Concrete) as a Site Engineer and Site 
Supervisor since July 2002 until he was dismissed for serious misconduct on 27 March 2020. Mr Smith applied for interim 
reinstatement under section 127 of the Employment Relations Act 2000 (the Act). 

Mr Smith claimed that he was unjustifiably dismissed and sought reinstatement on both an interim and a permanent 
basis. The Employment Relations Authority (the Authority) held that granting interim reinstatement applications rested on 
the relevant principles determined from previous case law. The Authority needed to firstly consider whether there was a 
serious case to be tried for a claim of unjustified dismissal. Secondly, whether there was a serious case in relation to the 
claim for permanent statement. Lastly, the Authority need to consider the balance of convenience on all parties as well as 
the overall justice of the matter.  

Mr Smith failed to comply with one of Fletcher Concrete’s “Golden Rules” within their health and safety policies. It was 
clearly outlined in the relevant Isolation Policy that failure to comply may be serious misconduct with the possibility of 
resulting in summary dismissal. The incident Fletcher Concrete questioned was on 12 February 2020. Fletcher Concrete 
alleged that Mr Smith did not isolate himself before unlocking a distance guard to examine dangerous machinery.  A 
disciplinary meeting was held on 17 February 2020, where Mr Smith did not deny the allegations, but advised that his 
assessment of the risk resulted in him not considering that “a lock-out was required”. 

Mr Smith was provided with a preliminary decision on 21 February 2020 where the appropriate outcome proposed was 
dismissal on notice. Mr Smith provided feedback during a meeting on 9 March 2020. Fletcher Concrete confirmed the 
preliminary view to dismiss Mr Smith for serious misconduct.  

The Authority held that the threshold for assessing whether there was a serious question was relatively low. Case 
precedents such as Brooks Homes Ltd v NZ Tax Refunds Ltd and Western Bay of Plenty District Council v McInnes were 
considered. In these it was found that “an applicant must establish that there is a serious question be tried, in that the 
claim is not vexatious or frivolous”. Mr Smith claimed that given his unblemished service over the past 18 years and that 
Fletcher Concrete may have taken witness statements to put to him from other employees, he would achieve the 
threshold for a prima facie case. The Authority agreed and found that “in the circumstances of the case, Mr Smith has an 
arguable case for unjustified dismissal”. 

The Authority, then assessed the second relevant principle on whether Mr Smith had a serious issue to be tried for 
permanent reinstatement. Under section 125(2) of the Act, the Authority may provide for reinstatement if it is practicable 
or reasonable. As explained in Lewis v Howick College Board of Trustees, the onus of proof of the practicability test rested 
with the employer. Fletcher Concrete stated that permanent reinstatement was not practicable as Mr Smith’s behaviour 
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made it impossible to “have trust and confidence in [him] given his conduct and poor judgement, particularly in the safety 
sensitive nature of the Site Supervisor role”.  

It is mandatory that the Authority consider Mr Smith’s contributory behaviour in assessing this issue. The Authority held 
that with the possibility that contributory behaviour may be found on the part of Mr Smith – owing to his own admission 
of fault during the disciplinary meeting on 17 February – Mr Smith may theoretically fail to obtain reinstatement. 
Therefore, whilst the Authority found there to be an arguable case that Mr Smith could have been unjustifiably dismissed, 
it was “unable to conclude that he has a strongly arguable case that he would be reinstated permanently”.  

The Authority also found that the balance of convenience favoured not reinstating Mr Smith in the interim due to the 
nature of his role and potential detrimental effect it would have on the rest of Fletcher Concrete’s employees. The interim 
reinstatement “would send out an unsatisfactory message to other employees … that [Fletcher Concrete] cannot enforce 
the health and safety rules and that it is possible to evade serious consequences by simply pleading ignorance of [Fletcher 
Concrete’s] … policies”.  

In addition, the Authority determined that the overall justice of the case existed in declining Mr Smith’s interim 
reinstatement application due to Mr Smith’s nonchalance to health and safety in a highly safety sensitive work 
environment and his later attempts to blame other employees rather than accepting responsibility. 

The application was rejected and the Authority would later convene a case management conference to set timetable 
directions for the investigation of Mr Smith’s substantive claims. 

Smith v Fletcher Concrete and Infrastructure Ltd [[2020] NZERA 190; 08/05/2020; E Robinson] 

 

Employee left speculating led to award of dismissal compensation 

Ms Myles worked for Learning Curves Montessori Limited (Learning Curves) from 2015 as a cleaner. Ms Myles raised 
several employment relationship problems to the Employment Relations Authority (the Authority). Ms Myles claimed that 
she was unjustifiably dismissed and sought reimbursement for hurt and humiliation. Ms Myles also argued that she was 
owed money for holiday pay, unpaid KiwiSaver contributions and unpaid travel allowance.  

The Authority directed the matter to mediation over the phone due to Covid-19, however Ms Myles later said that 
mediation did not take place. There was no reason as to why Learning Curves did not participate in the telephone call. The 
Authority elected to proceed under clause 12 of Schedule 2 of the Employment Relations Act 2000 (the Act). Ms Myles 
made an affirmation and confirmed her statement of evidence was true and correct.  

The Authority then went on to determine several issues in the case. Ms Myles was dismissed from her employment with 
Learning Curves via a text message stating her final day of employment. Ms Myles said there was nothing prior to this text 
to suggest her employment was at risk. Dismissal needed to have be carried out in a procedurally fair manner if the 
dismissal were to be justifiable. The Authority applied the test of justification in section 103A of the Act. It was concluded 
that the dismissal was substantively and procedurally unjustified. As a personal grievance of unjustified dismissal was 
made, Ms Myles was entitled to consideration of remedies of reimbursement of wages, compensation and contribution.  

The Authority was satisfied that Ms Myles attempted to mitigate her loss by increasing her hours in her other role and 
looking for other roles. The Authority considered the IRD income breakdown to verify the claim that following dismissal 
there was an ongoing loss of income for three months. Subject to issues about contribution, the Authority concluded that 
Ms Myles was to be reimbursed the sum of $1,365 gross, calculated based on $113.75 multiplied by 12 weeks of lost 
wages.  

Ms Myles claimed compensation, however no figure for compensation was provided. The Authority accepted that the 
dismissal came as a shock. Ms Myles said that stress arose from the fact that a family member continued working at 
Learning Curves, where gossip about her situation was heard. There was no evidence to support this. The Authority found 
that Ms Myles was left to speculate about why she was dismissed. That caused her humiliation and loss of dignity. In all 
the circumstances subject to any issue of contribution the sum of $7000 was an appropriate award for compensation, the 
Authority determined.  



 
 

 

Employer Bulletin  

Friday, 3 July 2020 

 

 

    6 
 

  

Unpaid wages were not claimed in the Statement of Problem. The Authority viewed the final payslip which showed three 
hours in the sum of $72. Ms Myles said she was owed for the six days further worked. Learning Curves had 10 working 
days from the date of determination to respond to the claim, and if failed then it would be ordered to pay Ms Myles the 
sum of $432 for unpaid wages.  

My Myles was uncertain of how Learning Curves calculated her final holiday pay and believed she was owed two weeks 
further. The Authority directed Learning Curves to provide wage and time records and holiday and leave records for the 
entire period of employment. It failed to do so. Ms Myles provided handwritten notes about her taken leave. Ms Myles’ 
holiday pay was calculated in accordance with sections 24 and 25 of the Holidays Act 2003. The Authority was not able to 
conclude that Learning Curves owed Ms Myles further holiday pay therefore no award for holiday pay was determined.  

Ms Myles said that she was owed KiwiSaver contributions of $1,059 from her employer. The Authority was provided with 
an email and transaction list with employer contributions for the material period. These transactions showed that for 11 
months there was no employer contribution made as well as a second period two years earlier. This was a total of over a 
years’ worth of contributions of 3% due. The Authority concluded that Ms Myles claim for $1,059 was not unreasonable.  

Within her employment agreement Ms Myles was entitled to non-taxable allowance of $30 a week for petrol. There were 
12 fortnightly payments reflecting payments for 24 weeks in which the allowance was not paid. The Authority accepted 
the claim for reimbursement of $720 being $30 x 24 weeks.  

Costs at the Authority are usually assessed on the daily tariff. This matter occupied a little over one hour and an 
appropriate award for costs in favour of Ms Myles was the sum of $1125 together with reimbursement of the filing fee of 
$71,56.  

The Authority ordered that Learning Curves was to pay Ms Myles all the sums determined.  

Myles v Learning Curves Montessori Limited [[2020] NZERA 206; 21/05/2020; H Doyle] 

 

For further information about the issues raised in this week’s cases, please refer to the following resources:  

Contract for Services  

Full and Final Settlements 

Holidays Act  

KiwiSaver  

Restructuring and Redundancy 

Triangular Employment 

 

Employer News 
 

Six months with baby and $20 more a week for new parents 

The Government’s increase to paid parental leave kicks in today with another 4 weeks taking New Zealand up to a full 6 
months (26 weeks, up from 22 weeks) leave for new parents, and the maximum weekly payment will increase by $20pw, 
Workplace Relations and Safety Minister Iain Lees-Galloway says. 

“Parents with children due on or after 1 July will now be eligible for 26 weeks of paid parental leave. This is a full six 
months of leave to support them and their child’s first months of life,” says Iain Lees-Galloway. 

https://www.ema.co.nz/resources/EMA%20Guides%20and%20Templates/Advice%20Documents/AZGuides/Contracts%20for%20Services.pdf
https://www.ema.co.nz/resources/EMA%20Guides%20and%20Templates/Advice%20Documents/AZGuides/Full%20and%20Final%20Settlements.pdf
https://www.ema.co.nz/resources/EMA%20Guides%20and%20Templates/Advice%20Documents/AZGuides/Holidays%20Act.pdf
https://www.ema.co.nz/resources/EMA%20Guides%20and%20Templates/Advice%20Documents/AZGuides/KiwiSaver.pdf
https://www.ema.co.nz/resources/EMA%20Guides%20and%20Templates/Advice%20Documents/AZGuides/Restructuring%20and%20Redundancy.pdf
https://www.ema.co.nz/resources/EMA%20Guides%20and%20Templates/Advice%20Documents/AZGuides/Triangular%20Employment.pdf
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Each year the parental leave payment is adjusted to reflect the rise in the average wage. This means that from 1 July, 
eligible employees will see an increase in the parental leave payment from $585.80 per week to $606.46 per week, before 
tax. 

The minimum rate for self-employed persons will increase to $189.00 per week, which is equal to 10 hours of adult the 
minimum wage. 

“Paid Parental leave supports parents to take time away from work during the early months of a newborn’s life, or for a 
child under six that has recently come into their care. It is vital that we continue to support this. 

“The Government is committed to making sure that families and parents are supported when they need it. Along with the 
bump in paid parental leave, we have implemented a wide range of support for parents. This includes boosting the 
Working for Families payments and the best start payment, which provides financial support for all families with a new 
born baby,” Iain Lees-Galloway says. 

More information about paid parental leave is available on the Employment NZ website. 

 NZ Government [1 July 2020] 

July 1 marks progress for workers, families 

More jobs and more family time with newborns are the centrepiece of a suite of Government initiatives coming into 
effect today. 

July 1 is a milestone day for the Government as a host of key policies take effect, demonstrating the critical areas where 
progress has been made. 

“The Coalition Government is making progress on both the long-term challenges we were tackling before Covid-19 hit and 
our economic response to the global pandemic,” Prime Minister Jacinda Ardern said. 

The suite of Government initiatives that come into effect today include: 

• Paid parental leave extending to 26 weeks and by $20 more a week 

• Free apprenticeships opening to tens of thousands 

• Pay boost for early childhood teachers kicks in for up to 17,000 qualified teachers 

• Farm Debt Mediation scheme begins operating 

• Cheaper building levy saving homeowners and businesses money 

“Since we took office we have increased the amount of paid time new parents get to spend with their babies by eight 
weeks, demonstrating our commitment to families by removing economic barriers to parents spending those all-
important early months with their children. 

“Our early and hard response to Covid-19 means New Zealand is in a good position to get moving faster than other 
countries. 

“But today we also see the foundations we’ve already laid that give us a head-start in our recovery – such as free trades 
training,” Jacinda Ardern said. 

Finance Minister Grant Robertson said many of the investments announced in Budget 2020 will start to be rolled out from 
1 July, stimulating the economy as it starts to grow again. 

https://www.employment.govt.nz/leave-and-holidays/parental-leave/
https://www.beehive.govt.nz/release/six-months-baby-and-20-more-week-new-parents
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“The Government’s plan to recover and rebuild from COVID-19 is focussed on creating jobs. That’s why these measures in 
our plan to help businesses access skilled workers, boost building activity and help customers deal with their banks are so 
important.” 

Note: 

Paid parental leave extends to 26 weeks and $20 more a week 

The Government’s increase to paid parental leave kicks in today with another 4 weeks taking New Zealand up to a full 6 
months (26 weeks, up from 22 weeks) leave for new parents, and the maximum weekly payment will increase by $20pw. 
Parents with children due on or after 1 July will now be eligible for 26 weeks of paid parental leave. This is a full six 
months of leave to support them and their child’s first months of life. 

Free apprenticeships open 

Apprentices in any industry or people wanting to train in targeted areas will have between $2500 and $6500 in costs per 
year paid for them, making it easier for New Zealanders who want to train in industries where demand is expected to 
grow as the country recovers from COVID-19. Tens of thousands are eligible. 

Pay boost for early childhood teachers 

Early learning centres up and down the country will receive a funding boost from today to improve the pay of up to 
17,000 qualified teachers working in education and care services. As we respond to the impact of COVID-19 to our society 
and economy, the Government remains committed to fair pay for lower-paid workers, especially the workers who have 
helped get the country moving again. Budget 2020 provided funding of $151.1 million over four years to help bridge the 
gap between the pay of ECE centre teachers and teachers in schools and kindergartens. 

Farm Debt Mediation scheme begins operating 

The Farm Debt Mediation Scheme will require creditors to offer mediation to farmers who default on payments before 
they take any enforcement action. Total farm debt in NZ is $62.8 billion – up 270 per cent on 20 years ago. Farmers are 
especially vulnerable to business down-turns as a result of conditions that are often outside their control, like weather, 
market price volatility and diseases like Mycoplasma bovis and Covid-19. 

Cheaper building levy 

People undertaking consented building work will be left with more money in their pocket now that the lower Building 
Levy rate has come into effect. The Building Levy will be reduced by 13 per cent, from $2.01 to $1.75 per $1,000 of the 
total build cost if the consented work is over the $20,444 threshold. The change will result in direct savings for 
homeowners and developers looking to do building work that requires consent and equates to savings of about $80 based 
on the average residential new build in Auckland, or $5,200 for a $20 million commercial project. 

 NZ Government [1 July 2020] 

 

The Employment Relations (Triangular Employment) Amendment Act 2019 came into force on 28 
June 2020. 

The law allows employees in triangular employment situations to include a third party to a personal grievance they have 
with their employer. 

Employees in a triangular employment situation can still raise a personal grievance with their employer where they have 
grounds to do so, and apply to the Employment Relations Authority (ERA) for it to be resolved. 

https://www.beehive.govt.nz/release/july-1-marks-progress-workers-families


 
 

 

Employer Bulletin  

Friday, 3 July 2020 

 

 

    9 
 

  

But under the new law an employee can now apply to the ERA to add a third party to the personal grievance if the third 
party has caused or contributed to the problem. 

Triangular employment involves three parties – the employer, the employee, and a third party. In these situations the 
employee is employed by one employer (the agency), but works under another business or organisation that directs or 
controls the employee’s day-to-day work (controlling third party) 

Common situations where triangular employment happens include where an employee is employed by a recruitment or 
employment agency, and is sent on work assignments to another organisation. Sometimes this is called labour-for-hire or 
"temping". Other situations include where an employee is on a secondment from their employer to a host organisation. 

In these cases it may be the behaviour or action of the third party (controlling third party) that has contributed to the 
problem, rather than the employer (the agency). This may include bullying, harassment or discrimination by the third 
party. In this situation, both the third party (controlling third party) and employer (the agency) could potentially be 
responsible for providing remedies to the employee. 

The ERA can divide remedies or compensation against the employer (the agency) and the third party (controlling third 
party) in a way that reflects the extent to which the actions of each party contributed to the personal grievance. 

 Ministry of Business Innovation and Employment [28 June 2020] 

Legislation 
 

Note: Bills go through several stages before becoming an Act of Parliament: Introduction; First reading; Referral to 
select committee; Select committee report, Consideration of report; Committee stage; Second reading; Third reading;  
and Royal assent. 

Bills open for submissions: Five Bills 

Five Bills are currently open for public submissions to select committees. 
 

Building (Building Products and Methods, Modular Components, and Other Matters) Amendment Bill (10 July 2020) 

Gas (Information Disclosure and Penalties) Amendment Bill (16 July 2020) 

New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Bill (11 August 2020) 

Overseas Investment Amendment Bill (No 3) (N/A)  

Food (Continuation of Dietary Supplements Regulations) Amendment Bill (N/A) 

 

Overviews of bills - and advice on how to make a select committee submission - available at:  
https://www.parliament.nz/en/pb/sc/make-a-submission/  

Full text of bills available at:  http://www.parliament.nz/en-nz/pb/legislation/bills  

The Employer Bulletin is a weekly update on employment relations news and recently published legal decisions. It is EMA’s 
policy to summarise cases that contain legal issues relevant to employers. The purpose of the Employer Bulletin is to 
provide and to promote best practice in employment relations. If you would like to provide feedback about the Employer 
Bulletin, contact advice@ema.co.nz  

https://www.employment.govt.nz/about/news-and-updates/new-laws-triangular-employment-arrangements/
https://www.parliament.nz/en/pb/sc/make-a-submission/document/52SCEN_SCF_BILL_97710/building-building-products-and-methods-modular-components
https://www.parliament.nz/en/pb/sc/make-a-submission/document/52SCED_SCF_BILL_95142/gas-information-disclosure-and-penalties-amendment-bill
https://www.parliament.nz/en/pb/sc/make-a-submission/document/52SCPR_SCF_BILL_96241/new-zealand-bill-of-rights-declarations-of-inconsistency
https://www.parliament.nz/en/pb/sc/make-a-submission/document/52SCFE_SCF_BILL_97807/overseas-investment-amendment-bill-no-3
https://www.parliament.nz/en/pb/sc/make-a-submission/document/52SCPP_SCF_BILL_97732/food-continuation-of-dietary-supplements-regulations
https://www.parliament.nz/en/pb/sc/make-a-submission/
http://www.parliament.nz/en-nz/pb/legislation/bills
mailto:advice@ema.co.nz


Advisory Services
Take advantage of these services and more with your 
membership. Free call  our team on 0800 300 362

Health & Safety Consultants

Employment Relations & Human 
Resources Consultants Legal

Matthew Dearing 
Managing Solicitor  
+64 27 284 4042 

matthew.dearing@ema.co.nz

Adviceline

Kent Duffy 
Solicitor  

+64 275 699307
kent.duffy@ema.co.nz

Ruthi Bommoju 
Solicitor  

+64 275 518 565 
 ruthi.bommoju@ema.co.nz 

Teresa Li
Solicitor

+64  27 257 4879 
teresa.li@ema.co.nz 

John Hansen 
+64 27 481 4268 

john.hansen@ema.co.nz 
Auckland

Amanda Wallis
+64 21 042 0707

amanda.wallis@ema.co.nz 
Bay of Plenty &  
South Waikato

Tarrin Terry 
+64 27 398 7339 

tarrin.terry@ema.co.nz 
Bay of Plenty &  
South Waikato

Michael Witt 
Senior Solicitor  

+64 274 053359 
michael.witt@ema.co.nz

Beverley Edwards 
Senior Solicitor  
+64 7 839 6223 

beverley.edwards@ema.co.nz 

Julie Hardaker  
Special Counsel 

+64 21 284 8618 
 julie.hardaker@ema.co.nz 

Max McGowan 
+64 27 241 4608

max.mcgowan@ema.co.nz 
Auckland

Peter Elder 
+64 27 271 1384 

peter.elder@ema.co.nz 
Auckland

Russell Drake 
+64 21 686 621 

russell.drake@ema.co.nz 
Waikato

Keith Robinson
+64 27 278 7759

keith.robinson@ema.co.nz
Auckland

Brent Sutton
+64  27 590 5442

brent.sutton@ema.co.nz
Auckland

Geoff Brokenshire
+64 21 595 090

geoff.brokenshire@ema.co.nz
Bay of Plenty & Waikato

Chris Longman 
+64 27 403 1788

chris.longman@ema.co.nz
Bay of Plenty

Sarah Selwood
+64 27 474 4954

sarah.selwood@ema.co.nz
Auckland

Murray Broadbelt
+64 27 4300 113

murray.broadbelt@ema.co.nz
Northland

Clive Thomson 
+64 274 372 808 

clive.thomson@ema.co.nz 
Bay of Plenty  &  
South Waikato

Myriam Heynen 
+64 21 920 414 

myriam.heynen@ema.co.nz 
Auckland

Bruce Lotter 
+64 27 535 1469  

bruce.lotter@ema.co.nz 
Auckland

Jason Tuck
+64 21 992 192

jason.tuck@ema.co.nz
Auckland

Sean Hanna 
AdviceLine Team Manager

0800 300 362

Samantha Butcher
Employer Advisor

0800 300 362

Ashley Gruebner
Employer Advisor

0800 300 362

Sandamali Gunawardena
Employer Advisor

0800 300 362

Kitty Chan
Employer Advisor

0800 300 362

Amanda Muir
+64 21 0806 7388

amanda.muir@ema.co.nz
Bay of Plenty & South Waikato

Bethany Shapherd
Employer Advisor

0800 300 362

Helan Sun
Employer Advisor

0800 300 362




